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 AGENDA 

FOR COUNCIL ASSESSMENT PANEL MEETING TO BE HELD ON 

27 AUGUST 2024 AT 6.30PM 

IN LITTLE PARA CONFERENCE ROOMS, SALISBURY COMMUNITY HUB, 34 
CHURCH STREET, SALISBURY 

 
MEMBERS 

Mr T Mosel (Presiding Member) 
Mr R Bateup 
Ms C Gill 
Mr B Brug 
Mr J Botten  

 
REQUIRED STAFF 

Assessment Manager, Mr C Zafiropoulos 
Team Leader Planning, Mr C Carrey 
Development Officer Planning, Mr B Ferguson  

 
APOLOGIES  

LEAVE OF ABSENCE  

ADOPTED MINUTES FROM PREVIOUS MEETING 
Presentation of the Minutes of the Council Assessment Panel Meeting held on 23 April 2024.  

DECLARATIONS OF CONFLICTS OF INTEREST  
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REPORTS 
 
Nil 

OTHER BUSINESS 
8.2.1 Assessment Manager Quarterly Report - April to June 2024 ............................... 13 

8.2.2 Status of Current Appeal Matters and Deferred Items .......................................... 17 

8.2.3 Annual Report of the Council Assessment Panel for 2023/24 .............................. 21 

8.2.4 Planning System Implementation Review ............................................................ 35 

8.2.5 Delegations ............................................................................................................ 45 

8.2.6 Appeal Matter ERD-23-000053 for a Childcare Centre at 61 Stanford Road, 
Salisbury Heights (Development Application 23002678) .................................... 89  

CLOSE 

Please note: 
Council is committed to openness and transparency in its decision making processes. 
However, some documents contained within attachments to the Development Assessment 
Panel agenda items are subject to copyright laws.  Due to copyright restrictions the files are 
only available for viewing. Printing is not possible.   If these documents are reproduced in 
any way, including saving and printing, it is an infringement of copyright.  
By downloading this information, you acknowledge and agree that you will be bound by 
provisions of the Copyright Act 1968 (Cth) and will not reproduce these documents without 
the express written permission of the copyright owner. 
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MINUTES OF COUNCIL ASSESSMENT PANEL MEETING HELD IN LITTLE PARA 
CONFERENCE ROOMS, SALISBURY COMMUNITY HUB, 34 CHURCH STREET, 

SALISBURY ON 

23 APRIL 2024 

 

MEMBERS PRESENT 
Mr T Mosel (Presiding Member) 
Mr R Bateup 
Ms C Gill 
Mr B Brug 
Mr J Botten  

 
STAFF 

Assessment Manager, Mr C Zafiropoulos 
    Team Leader Planning, Mr C Carrey 
    Planning Consultant, Mr Barnes 
    Team Leader Business Services, Ms H Crossley 
 
 
The meeting commenced at 6.33pm. 

The Presiding Member welcomed the members, staff and the gallery to the meeting. 
 
APOLOGIES  

Nil. 

LEAVE OF ABSENCE  
 
Mr J Botten advised that he will be an apology for meeting to be held on 28 May 2024. 

ADOPTED MINUTES FROM PREVIOUS MEETING 
 The Minutes of the Council Assessment Panel Meeting held on 27 February 2024, be 

taken as read and confirmed. 
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DECLARATIONS OF CONFLICTS OF INTEREST  
 
 
Mr B Brug declared a conflict of interest, being an Elected Member on Council in relation to Item 
8.1.1 Tree Climb Facility at Harry Bowey Reserve and advised that he would leave the meeting 
when the Item is being considered by the Panel.  Mr B Brug will not debate or vote on the item. 
 
 

OTHER BUSINESS 

 
8.2.1 Assessment Manager Quarterly Report - January to March 2024  
 Mr B Brug moved, and the Council Assessment Panel resolved that the information 

was received and noted. 
 

8.2.2 Status of Current Appeal Matters and Deferred Items  
 Ms C Gill moved, and the Council Assessment Panel resolved that the information was 

received  
 

 8.2.3  Policy Issues Arising from Consideration of Development Applications 
  

 Nil 
 
 
Mr B Brug left the meeting at 6.37pm and advised that he would not return to the meeting. 
 

REPORTS 

Development Applications 

8.1.1 23003207  
 Tree climb facility with associated office, shop, signage and car parks (Located within 

Harry Bowey Reserve) at Harry Bowey Reserve – Allotments 42 and 43 Goddard 
Drive, Salisbury Park SA 5109 for Tree Climb. 

  
 
REPRESENTORS 
 
Ms Regan Jeffrey, spoke to her representation. 
 
Mr Geoffrey Cooke, represented himself and Mr Ken Carey, Mr Jennifer Carey, Ms 
Susan Cooke and Ms Mel Cooke and advised that they agree with comments made by 
Ms Regan Jeffrey.  
 
Mr Ian Hulmes spoke to his and Christine Taylor and Craig Taylor’s representations.  
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Mr Garry Newsam, spoke to his representation. 
 
Mr Robert Barnes, advised he agreed with previous representors that spoke.  
 
Ms Konstantina Martinis, advised she agreed with previous representors that spoke and 
in particular representors Ms Regan Jeffrey and Mr Ian Hulmes. 
 
Mr Timothy White, spoke to his representation. 
 
 
APPLICANT 
 
Mr Rick Hutchins, Ekistics, spoke on behalf of the applicant. 
 
Mr David Kwong, Empirical Traffic, spoke on behalf of the applicant. 
 
Mr Carmine Gallarello, spoke on behalf of the applicant. 
 

 
 
Mr R Bateup moved, and the Council Assessment Panel resolved that: 
 
A. The proposed development is not considered to be seriously at variance with the Planning 

and Design Code; and 
 

B. Pursuant to Section 102 of the Planning, Development and Infrastructure Act 2016, 
Planning Consent is GRANTED to Development Application 23003207 for the 
construction of a recreational facility comprising a tree climb facility with associated office, 
shop and signage in accordance with the plans and details submitted with the application 
and subject to the following conditions: 
 

Reserved Matters: 
 
The following matter(s) shall be submitted for further assessment and approval by the Assessment 
Manager, as delegate of the Council Assessment Panel, as Reserved Matters under Section 102(5) 
of the Planning, Development and Infrastructure Act 2016: 
 

1. Final Civil and Siteworks Plan, which shall address: 

a. Finished floor levels for the eco-hut and hardstand surfaces; and 

b. Footing details; and 

c. Cut/fill details; and 

d. Retaining walls, kerbing or ramps, their design and grades; and 

e. Pavement design details and gradients; and 
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f. Stormwater Management arrangements; and 

g. Location of trenching for underground services. 

Note: The civil and siteworks plan should be developed in conjunction with the project 
arborist, having regard to Reserved Matter 2 below. 

2. Detailed Arborist Assessment report prepared by qualified and experienced arborist which 
shall address all of the following:  
a. Isolated pier construction is specified – consideration should be given to the use of 

permeable or open jointed paving to be installed without lowering the grade to maintain 
soil infiltration and oxygenation; and 

b. Construction methodology for post supports; 
c. Tree sensitive construction is recommended (i.e. permeable paving installed without 

lowering the grade); and 
d. Appropriate construction methodologies and arborist supervision specified to minimize 

impacts within the SRZ of a tree; and 
e. Site specific Tree Protection Plan which should include: 

i. Site specific Tree Protection Zone (TPZ) fencing or other tree protection 
measures during the works on the site (considering that multiple trees require 
protection). 

ii. Installation methodology for the proposed footings. 
iii. Paving specification and installation methodology 
iv. Other tree protection considerations as per AS4970. 

f. The civil drawings, prepared in response to Reserved Matter 1, should be assessed by 
the arborist. 

 
 
Planning Conditions – Council 
 

1. The proposal shall be developed in accordance with the details and Council stamped 
approved plans lodged with the application, except where varied by the conditions herein. 

 
2. The approved use operating times shall be limited Monday to Sunday from 10.00am to 

6.00pm. 
 

3. Except where otherwise approved, the external finishes of the building shall: 
(i) be of new non-reflective materials; and 
(ii) be finished in natural tones; and 
(iii) be maintained in good condition at all times. 

 
4. In relation to access, maneuvering, surface treatments and car parking: 

(i) All internal driveways and maneuvering areas, shall be constructed with brick paving, 
concrete or bitumen to a standard appropriate for the intended traffic volumes and 
vehicle types; and 

(ii) A minimum of 85 car parking bays and 6 accessible car parking bays shall be 
constructed with brick paving, concrete or bitumen to a standard appropriate for the 
intended traffic volumes and vehicle types and shall be clearly line marked; and 

(iii) The car parking layout including car park spaces, aisle widths and manoeuvring area 
shall be designed and constructed to comply with AS 2890.1-2009 – Off-Street Car 
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Parking, Part 1, Austroads “Guide to Traffic Engineering Practice Part 11 – Parking”, 
AS 2890.2 – Facilities for Commercial Vehicles and AS 2890.6 – 2009 – Parking 
Facilities – Part 6: Off-street parking for people with disabilities. 

 
5.   The development herein approved must not commence operation until all of the proposed 

road, driveway and car-parking modification works as depicted on the stamped approved 
plans (prepared by the City of Salisbury, Pr No. 31127, Sheets C00-07 and A01-A04, 
Revision A inclusive) are completed to the reasonable satisfaction of the Council. For the 
avoidance of doubt, this includes all works within, and external to, the Harry Bowey 
Reserve including works on Riversdale Drive, Wildwood Drive and Malinya Drive. 

 
6.  All vehicle driveways, vehicle manoeuvring areas, car-parking areas and pedestrian 

footpaths which are: 
(i) situated within the Harry Bowey Reserve; and 
(ii) utilised by, or relied on in conjunction with, the development herein approved 

(whether depicted on the stamped approved plans or not) must be maintained at all 
times to the reasonable satisfaction of the Council.  

 
7.  Except where otherwise approved, outside lighting shall be restricted to that necessary for 

security purposes only and shall be directed and shaded to prevent light overspill and/or 
nuisance to adjacent occupiers or distraction to drivers on adjacent public roads. All lighting 
shall be in accordance with Australian Standard 4282 – 1997 ‘Control of the obtrusive 
effects of outdoor lighting’. 
 

8. All loading and unloading of vehicles and manoeuvring of vehicles in connection with the 
approved land use shall be carried out entirely within the site at all times. 
 

9. Except where otherwise approved, no materials, goods or containers shall be stored in the 
designated car parking area or driveways at any time. 
 

10. All waste and other rubbish shall be contained and stored pending removal in covered 
containers which shall be contained within the building or otherwise screened from public 
view. 
 

11. Stormwater systems shall be designed and constructed to cater for minor storm flows 
(Industrial / Commercial ARI = 10 years). The design of the stormwater system shall ensure 
that no stormwater is discharged onto any adjoining land. Surface stormwater is to be 
managed in a manner that ensures no ponding of water against buildings and structures, no 
creation of any insanitary condition, and no runoff into neighbouring property for the major 
storm ARI = 100 years. 
 

12. All roof and ground level plant and equipment shall incorporate screening devices. 
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13. In relation to advertisements: 

(i) The advertisement and advertising structure shall be maintained in good repair at all 
times to the reasonable satisfaction of Council; and 

(ii) Except where otherwise approved, the approved advertisements shall not: 
• Move; or 
• Flash; or 
• Reflect light so as to be an undue distraction to motorists; or 
• Be externally illuminated. 

 
Advice Notes 
 
Rights of Appeal 
The applicant has a right of appeal against the conditions which have been imposed on this 
Planning Consent. Such an appeal must be lodged at the Environment, Resources and Development 
Court within two months from the day of receiving this notice or such longer time as the Court may 
allow. The applicant is asked to contact the Court if wishing to appeal. The Court is located in the 
Sir Samuel Way Building, Victoria Square, Adelaide, (telephone number 8204 0289). 
 
Building Rules Consent and Approval Still Required  
Building Consent and Development Approval must be obtained within 24 months from the date of 
this Notification, unless this period has been extended by the Council. Work cannot commence 
until a Development Approval is obtained. 
 
Commencement 
The development shall be lawfully commenced by substantial work on the site of the development 
within 2 years from the date of Development Approval. If substantial work on the site has occurred 
within 2 years, the development shall be substantially or fully completed within 3 years from the 
date of Development Approval. 
 
Advice regarding Council land 
This Development Approval does not constitute land owners approval. The following applies to 
any works on Council land: 

1. Any person making alteration to Council land including erecting or installing a structure 
(pipes, wires, cables, fixtures, fittings), storing building materials, erecting temporary 
fencing, altering the kerb, gutter, footpath or crossover etc. in, on, under or over Council 
land, is subject to a permit from Council pursuant to Section 221 of the Local Government 
Act 1999. 

2. Service infrastructure should be located as far as practicable away from street trees, in order 
to protect the root zone and to prevent future damage to the infrastructure from roof 
expansion. 

3. Residents and businesses are encouraged to develop and maintain the verge area between 
their property boundary and the kerb. However, some types of development such as 
irrigation, tree planting and landscaping may be restricted in some areas and therefore 
permission should be first sought from Council before commencing any works; 

4. It is the developers/owners responsibility to ensure that damage does not occur to verge 
infrastructure during construction. Council regularly inspects the condition of verge 
infrastructure during construction and where damage is observed, Council may recover the 
costs from the owner for reinstatement of any damage to the footpath, kerb or gutter and 
may also impose a substantial penalty for any wilful damage. 
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Siting of Building Work 
It is your responsibility to ensure that any building work is correctly sited with respect to the 
property boundaries of the site and it is strongly recommended that a boundary survey be 
undertaken before any work commences to ensure the building work is accommodated within the 
designated footprint and achieves the designated boundary setbacks. 
  
Plans Available Onsite 
The Council approved plans should be available on site at all times while performing the building 
work. 
  
Fences Act 
You will need to obtain your permission from your neighbour should you wish to access their 
property to carry out construction work adjacent the boundary or if you wish to erect common 
boundary fencing or boundary retaining walls, pursuant to the Fences Act 1975. To find out more, 
please visit: https://lsc.sa.gov.au/resources/fencesandthelawbooklet.pdf 
 
Building Work Affecting Other Land 
Pursuant to Section 139 of the Planning, Development and Infrastructure Act 2016, a person 
undertaking activity that affects stability of land or premises must serve notice in the prescribed 
form to the owner of the affected site. For the purposes of Section 139, work of the following 
nature is prescribed as building work which is to be treated for the purposes of that section as 
building work that affects the stability of other land or premises, namely: 

• An excavation which intersects a notational plane extending downwards at a slope of 1 
vertical to 21 horizontal from a point 600mm below natural ground level at a boundary with 
an adjoining site; 

• An excavation which intersects any notional plane extending downwards at a slope of 1 
vertical to 2 horizontal from a point at natural ground level at any boundary between 2 sites 
(not being a boundary with the site of the excavation), where the boundary is within a 
distance equal to twice the depth of the excavation; 

• Any fill which is within 600mm of an adjoining site, other than where the fill is not greater 
than 200mm in depth (or height) and is for landscaping, gardening or other similar 
purposes. 

To find out more, please visit: 
https://lawhandbook.sa.gov.au/ch28s02s06s03.php  
  
Construction Noise 
The applicant is reminded that demolition and construction is required to be carried out so that it 
complies with the mandatory construction noise provisions of Part 6, Division 1 of the Environment 
Protection (Noise) Policy 2007 and the provisions of the Local Nuisance and Litter Control Act 
2016. Under the Local Nuisance and Litter Control Act 2016, construction noise is declared to 
constitute a local nuisance as follows: 
The noise has travelled from the location of the construction activity to neighbouring premises – 

• On any Sunday or public holiday; 
• After 7pm or before 7am on any other day. 

 
 
 
 

https://lsc.sa.gov.au/resources/fencesandthelawbooklet.pdf
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EPA and Local Nuisance Matters 
The applicant is reminded of its general environmental duty, as required by Section 25 of the 
Environment Protection Act 1993, to take all reasonable and practicable measures to ensure that the 
activities on the whole site, including during construction, do not pollute the environment in a way 
which causes or may cause environmental harm. 
  
In addition, the applicant is responsible for ensuring the development (including demolition, civil 
works and construction activities) do not cause a ‘local nuisance’ under the Local Nuisance and 
Litter Control Act 2016 
  
Accordingly, your site planning activities should consider: 

• providing a stabilised entry/exit point to the site for all construction and trade vehicles, 
including contained wash down area for vehicles and equipment 

• appropriately located stockpiles and storage materials  
• a suitable and designated area for brick cutting and concrete works  
• a contained area for paint and plastering waste and wash waters  
• appropriate location of noisy equipment so as to avoid unreasonable impacts to neighbours 
• dust control measures such as use of a water cart and/or covering stockpiles 

Note: EPA information sheets, guidelines documents, codes of practice, technical bulletins etc. can 
be accessed on the following web site: http://www.epa.sa.gov.au. 
 
Amendments 
Except where otherwise varied by this Consent, the conditions imposed are in addition to 
conditions that apply to the site from previous approvals that remain active. 
 
 
 

OTHER BUSINESS 
 

8.2.4 Future Meetings & Agenda Items 

Next meeting scheduled for Tuesday 28 May 2024. 
  

http://www.epa.sa.gov.au/
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ADOPTION OF MINUTES 

 
Ms C Gill moved, and the Council Assessment Panel resolved that the Minutes of the Council 
Assessment Panel Meeting be taken and read as confirmed.  
 
 

The meeting closed at 8.21pm. 

 

PRESIDING MEMBER:  Mr T Mosel 

DATE:  23 April 2024 
 (refer to email approving minutes registered in the City of 

Salisbury’s Record Management System - Document 
Number 8167897) 
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INFORMATION 
ONLY 
ITEM 8.2.1 

COUNCIL ASSESSMENT PANEL   

DATE 27 August 2024  

HEADING Assessment Manager Quarterly Report - April to June 2024 

AUTHOR Chris Zafiropoulos, Assessment Manager, City Development  
 

SUMMARY This report provides the Assessment Manager Quarterly Report for 
the period between April to June 2024. 

 

RECOMMENDATION 
1. That the information be received and noted. 

ATTACHMENTS 
There are no attachments to this report.  

1. BACKGROUND 
1.1 The general operating procedures require the Assessment Manager to prepare a 

quarterly report of: 

• the development applications with representations determined under delegated 
authority for the previous period. 

• any development application delegated by the Panel where a deemed consent 
notice has been received. 

1.2 This report provides a quarterly report for the period April to June 2024. 
 

2. REPORT 
2.1 The Panel is assigned as a relevant authority in its own right under the Planning, 

Development and Infrastructure Act 2016. In the exercise of its duties, the Panel 
delegated to the Assessment Manager specific duties and powers on its behalf. 
Delegations enhance decision making processes and allow nominated matters to 
be resolved efficiently and effectively without the need for the Panel’s 
consideration.  

2.2 The delegations provide for: 

• Administrative matters to assist in the timely processing of applications such as 
verifying development applications, undertaking statutory referrals and public 
notification.   

• Determining prescribed development applications. 
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Overview of planning application activity 

2.3 The planning applications for the period are summarised in the table below. 

 Number 

Planning Applications Lodged 437 

Planning Applications determined 311 

Notified Applications 3 

Determined planning consents by 
relevant authority (excluding private 
certification) 
 CAP 
 Assessment Manager (AM) 
 AM as delegate for Panel 

 

1 
302 
5 

   
2.4 The number of development applications that were notified during this period was 

three (3). This is a relatively low number for this period. Five (5) development 
applications were determined by the Assessment Manager under delegated 
authority, and one (1) development applications was determined by the Panel. 

2.5 The number of planning applications that were lodged under the previous 
Development Act 1993 (prior to 19 March 2021) that are still active at the end of 
this quarter is four (4).  

 

Development Applications Assessed under Delegated Authority by the Assessment 
Manager 
2.6 The development applications considered by the Assessment Manager under 

delegated authority are summarised below: 

Expansion of existing Service Trade Premise including amendments to car park 
layout, ancillary workshop and landscaping  at 704-712 and 714-720 Pt Wakefield 
Road, Parafield Gardens 

Representations – None 

Decision – Approve with conditions 

Retention of existing childcare, alterations to car park and construction of eight (8) 
retail tenancies (shop) with associated advertising signage, car parking, access from 
Brecon Drive, landscaping and removal of one (1) regulated tree at 2-6 Roopena 
Street & 6 Brecon Dr Ingle Farm 

Representations – Four (1 support with concerns / three oppose) 

          Decision – Approve with conditions 
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  Two (2) Two Storey Semi-Detached Dwellings with Associated Retaining Wall and 

Fence Combined Exceeding 2.1m high at 20A & 20B Trowbridge Circuit, Gulfview 
Heights 

Representations – One (Oppose) 

Decision – Approve with conditions 

Forty One (41) Transportable Dwellings in association with existing Caravan & 
Tourist Park at 925-963 Port Wakefield Rd Bolivar 

Representations – None   

Decision – Approve with conditions 

Amendment to Development Approval 23012823 for Change of Use to Place of 
Worship and Acoustic Fencing, comprising:  

- Demolition of existing building (formerly Plaster Fun House) and Partial  
Demolition (formerly indoor cricket) 

- Construction of a Two Storey Addition to the south-eastern side of the land and 
Alterations to Existing Building 

- Construction of two (2) verandahs 

- Increase in overall Floor Area of the Place of Worship 

- Alterations to Car Parking, Access and Landscaping 

at 10-14 Clayson Rd Salisbury East 

Representations – One (Oppose) 

Decision – Approve with conditions 

 
Deemed Consents 
2.7 No deemed consent notices have been received for this period. 

3. CONCLUSION / PROPOSAL 
3.1 The Assessment Manager Quarterly Report for the period April to June 2024 be 

received and noted. 
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INFORMATION 
ONLY 
ITEM 8.2.2 

COUNCIL ASSESSMENT PANEL   

DATE 27 August 2024  

HEADING Status of Current Appeal Matters and Deferred Items 

AUTHOR Chris Zafiropoulos, Assessment Manager, City Development  
 

SUMMARY The report provides an update on current appeal matters and 
deferred items.  

 

RECOMMENDATION 

That the Panel:  
1. Receives the information.  

ATTACHMENTS 
There are no attachments to this report.  

1. REPORT 
Applicant Appeal to Environment, Resources and Development Court, Development 
Holdings Pty Ltd v City of Salisbury Assessment Panel (ERD-23-000053) - 
Development Application 23002678 

The Supreme Court has dismissed the Panel’s appeal against the ERDC 
judgement to approve the childcare centre.   
Background 
The Applicant appealed against the decision of the Panel on 28 May 2023 to 
refuse the development application for the Childcare Centre ('pre-school') with 
associated car parking, landscaping, signage, retaining walls and fencing at 61 
Stanford Road, Salisbury Heights.  
The ERD Court hearing was held 20-22 September 2023. The Court issued its 
judgment on 1 February 2024 overturning the Panel’s decision and approving the 
development application.    
The Panel considered further legal advice in relation to the decision and the 
prospects of an appeal against the decision of the ERD Court to the Supreme 
Court.  The confidential advice was that there are grounds of appeal which are 
reasonably arguable relating to the way in which the Commissioner construed the 
Plan. As a result of this advice the Panel has resolved to lodge an appeal to the 
Supreme Court. The appeal against the ERDC judgment to approve the childcare 
centre has been dismissed by the Supreme Court in a judgement released on 12 
July 2024. A seperate report on this matter is presented to the Panel for its 
consideration. 
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Applicant Appeal to Environment, Resources and Development Court, Tony Maiello 
(N27 Pty Ltd) v City of Salisbury (ERD-22-000014) - Development Application 
361/1618/2020/2A 

This appeal has been adjourned at the request of the appellant in order for 
the applicant to appeal another development application that has been 
refused by Council.   
Background 
The Applicant appealed against the decision of the Panel to refuse the 
development application for three two storey group dwellings at 173-175 Park 
Terrace, Salisbury. The applicant presented two alternative proposals in response 
to the decision of the Panel but the amendments have not addressed the concerns 
of the Panel.  Kelledy Jones Lawyers have been engaged to act on behalf of the 
Panel before the ERD Court. 
The applicant requested an adjournment of the current proceedings in order to 
lodge a new application and for a decision to be made on this application. The 
new application has been made under the Planning and Design Code and is 
proposing two dwellings. This application has been refused planning consent by 
the Assessment Manager and an appeal has also been lodged against this decision.  
The applicant has requested a further adjournment to await the outcome of a 
development application lodged over another site within the Council area before 
determining whether to proceed to trial in this appeal.   

 
Applicant Appeal to Environment, Resources and Development Court, Tony Maiello 
(N43 Pty Ltd) v City of Salisbury (ERD-23-000022) - Development Application 
22031953 

This appeal has been adjourned at the request of the appellant in order for 
the applicant to appeal another development application that has been 
refused by Council.   
Background 
The Applicant has appealed against the decision of the Panel to affirm the 
decision of the Assessment Manager to refuse the development application for the 
Construction of Two (2) Single Storey Group Dwellings in Association with Four 
(4) Existing Single Storey Group Dwellings, Shared Driveway, Visitor Car 
Parking and Landscaping’ at Unit 1-2, 30 Shepherdson Road, Parafield Gardens, 
SA 5107. The applicant requested that this matter be adjourned to enable the 
submission of a revised proposal.    
 
A revised proposal (Development Application 23013692) has been submitted for 
two ancillary accommodation buildings. Having sought a legal opinion, the 
applicant was advised that the nature of development has been determined to be 
‘Two (2) single storey group dwellings in association with four (4) existing single 
storey group dwellings’. The applicant has been requested to advise if they wish 
for Council to verify the application as two additional group dwellings. At this 
time, no response has been provided to Council on this application. 
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Applicant Appeal to Environment, Resources and Development Court, N43 Pty Ltd v 
City of Salisbury (ERD-24-000009) - Development Application 23023699 

 
At the request of the Applicant, the matter has been adjourned until the week 
commencing 21 October 2024.  The Applicant is waiting the outcome of the 
‘Ancillary Accommodation and Student Accommodation Definitions Review 
Code Amendment’, before progressing any further argument. 
 
The applicant submitted a development application with another planning 
accredited authority for Two Ancillary Buildings at Unit 1-2, 30 Shepherdson 
Road, Parafield Gardens, SA 5107. The application was subsequently lodged with 
Council for development approval – having obtained both planning consent and 
building consent from accredited professionals.  
 
Council staff received legal advice and wrote to the applicant to advise that 
Council considers it cannot grant a development approval to the proposed 
development as it considers the planning consent to have been granted contrary to 
the Planning, Development and Infrastructure Act 2016 per Mundy v City of West 
Torrens [2016] SAERDC 30.  In particular, the proposal comprises two (2) new 
group dwellings on each allotment.  The planning consent assessment pathway is 
performance assessed, not deemed-to-satisfy and the planning consent is not 
considered to have legal effect as it was not assessed or determined by the correct 
relevant authority.  
 
The development application was refused (and the applicant invited to submit a 
new planning application for this development, to the correct relevant authority).  
 
The applicant appealed this decision.  
 
Note:  At this time, the N27 and N43 matters listed above will follow the same 
ERD Court schedule, and therefore, all matters are presently adjourned until the 
week commencing 21 October 2024. 
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ITEM 8.2.3 

COUNCIL ASSESSMENT PANEL   

DATE 27 August 2024  

HEADING Annual Report of the Council Assessment Panel for 2023/24 

AUTHOR Chris Zafiropoulos, Assessment Manager, City Development  
 

CITY PLAN LINKS 3.4 Our urban growth is well planned and our centres are active 
4.2 We deliver quality outcomes that meet the needs of our 
community 
 

SUMMARY The Council Assessment Panel Operating Procedures require the 
preparation of an Annual Report to Council via the Policy and 
Planning Committee. A draft report is provided for the Panel’s 
consideration and endorsement. 

 

RECOMMENDATION 
1. That the draft Council Assessment Panel Annual Report for 2023/24 be adopted.  
 

ATTACHMENTS 
This document should be read in conjunction with the following attachments: 
1. Salisbury Council Assessment Panel Draft Annual Report   

1. BACKGROUND 
1.1 The General Operating Procedures require the Panel to provide an Annual Report 

to Council via the appropriate standing committee.  
1.2 The Panel may provide advice to Council on trends, issues and other matters 

relating to planning and development that have become apparent or arisen through 
the assessment of applications under the Planning, Development and 
Infrastructure Act 2016. 

2. REPORT 
2.1 The draft report is provided in Attachment 1 for the Panel’s consideration and 

adoption. The draft report provides for commentary from the Presiding Member, 
which has been included in the draft report. 

3. CONCLUSION / PROPOSAL 
3.1 That the Panel adopts the Annual Report for 2023/24. 
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ITEM 8.2.4 

COUNCIL ASSESSMENT PANEL   

DATE 27 August 2024  

HEADING Planning System Implementation Review 

AUTHOR Chris Zafiropoulos, Assessment Manager, City Development  
 

SUMMARY This report provides a summary of the the Expert Panel’s Final 
Report and the Government’s response to the final 
recommendations on the Planning System Implementation Review. 

 

RECOMMENDATION 
 
That the Council Assessment Panel: 
1. Notes the Final Report and State Government response to the Expert Panel on the 

Planning System Implementation Review. 

ATTACHMENTS 
This document should be read in conjunction with the following attachments: 
1. CAP submission on General Neighbourhood Zone  
2. CAP submission on Council Assessment Panels   

1. BACKGROUND 
1.1 The Salisbury Council Assessment Panel (CAP) made two submissions in 

November 2022 to the Expert Panel that was appointed on the Planning System 
Implementation Review. The submissions related to: 

1.1.1 Improved policy guidance provided for non-residential uses in the 
General Neighborhood Zone under the Planning and Design Code. 

1.1.2 Clarifying the role of Elected Members on Panels, having an 
alternative title than being called Council Assessment Panels and 
reviewing call in powers of the Minister. 

1.2 The Expert Panel’s Final Report and the State Government’s response to the 
final recommendations were released in March 2024. This report provides the 
CAP with information on the recommendations relevant to the CAP’s 
submission. 

2. DISCUSSION 
2.1 The Expert Panel has made a total of 72 recommendations to the State 

Government. The recommendations have been grouped into themes. In addition, 
the Expert Panel made 25 Minor and Operational Recommendations in 
Appendix 8 of their Report. 

2.2 The Expert Panel’s recommendations do not respond to individual submissions. 
As such, the recommendations do not explicitly address the CAP’s submissions. 
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2.3 The State Government has generally supported the Expert Panel’s 
recommendations in full or in-part. The Government has moved to start 
implementing some of the recommendations and others will be further 
investigated. The one  recommendation that the Government has not accepted is 
recommendation 10 that proposes a whole of government process for Impact 
Assessed (Declared) development. 
The final Report and the State Government response, together with all the 
submissions, has been published on the PlanSA website. A program for 
implementing the recommendations  has not been released at this point of time. 
See Final report and government response | Planning Review 

 

General Neighbourhood Zone  

2.4 The recommendations in relation to the Planning and Design Code are numbered 
30 to 56. In addition, the Expert Panel has made a number of Minor and 
Operational Recommendations in Attachment 8 in relation to the Code 
(numbered 15 to 20). 

2.5 In relation the CAP’s submission on the General Neighbourhood Zone, the 
following recommendations are relevant: 

2.5.1 The Expert Panel discusses cases that have had judgements issued in 
relation to the interpretation and application of the Code and e-Planning 
system. [Note this was prior to the Supreme Court judgement for 
Development Holdings Pty Ltd v City of Salisbury Assessment Panel]. 
The Expert Panel notes that …matters identified by the Court were being 
grappled with broadly across the sector… and mentions it has sought to 
address some of the concerns in its recommendations (page 38). 

2.5.2 Recommendation no. 16 of the Minor and Operational 
Recommendations  – Consistency of language appears to be the only 
recommendation relevant to the Panel’s submission on this topic. This 
recommendation proposes that …PLUS undertake a language and 
consistency check of the Code to ensure the same terms and expressions 
are used throughout (page 226). 

CAP issues 

2.6 There are no explicit recommendations made in relation to the CAP issues raised 
by the CAP.   

2.7 The Expert Panel makes the following comments and recommendations that are 
relevant to CAPs matters more generally: 

2.7.1 Recommendation 2 proposes an increase in education on public 
notification (page 43). The discussion on this recommendation includes 
the following: 
…the Panel has also identified a need for Elected Members to receive 
further education on their role in the planning system, and specifically 
how they are able to interact with it and/or function as community 
advocates, irrespective of whether they are the nominated Elected 
Member CAP representative. This view is based on the Panel hearing 

https://plan.sa.gov.au/planning_review/about_the_review/final-report-and-government-response
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Elected Members expressing conflicting advice on how they can and 
cannot participate in the system. 

2.7.2 The Expert Panel, in its discussion of Observations and Comments makes 
the following comments about CAP procedures as another way to help 
address feedback it received on the loss in confidence in the 
representation  / third party appeals. (page 46). 

….a further, simple, and quick way to better incorporate the 
community is for CAPs to increase the speaking time allocated to 
representors and allow for community voices to wholly heard at the 
time the CAP is determining an application. 

2.7.3 Recommendation 8 proposes automatic recognition for related 
professional bodies to assist in increasing the professional diversity of 
CAPs/RAPs (see also discussion on pages 31, 32, and 48).  

3. CONCLUSION  
3.1 The Expert Panel has found that the planning system is South Australia is 

generally is in good shape and has made recommendations specifically to the 
matters that were raised by the Minister for Planning to address in its review. 
The issues raised by the CAP have not been explicitly addressed in the final 
Report.  

3.2 It is noted that the chair of the Expert Panel, in his Message from the Chair, 
makes the following comment for other matters to be addressed in the future 
(page 5).  
… I note several submissions raised issues that were not directly related to the 
key matters you asked the Panel to address. Noting our time and resource 
limitations, we have not had an opportunity to review many of these matters and 
consider they are more appropriately dealt with by the State Planning 
Commission through the Regional Planning process that is underway, or 
through Code Amendments. 
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ITEM 8.2.5 

COUNCIL ASSESSMENT PANEL   

DATE 27 August 2024  

PREV REFS Council Assessment Panel 8.2.1 26/09/2023 

HEADING Delegations 

AUTHOR Chris Zafiropoulos, Assessment Manager, City Development  
 

CITY PLAN LINKS 4.4 We plan effectively to address community needs and identify 
new opportunities 

SUMMARY The Panel reviews its delegations annually. This report provides 
information on outcomes of the previous financial year and seeks 
the Panel’s endorsement of delegations for the next twelve months. 

 

RECOMMENDATION 
THAT THE COUNCIL ASSESSMENT PANEL: 
1. Revokes, in accordance with Section 100(2)(d) of the Planning, Development and 

Infrastructure Act 2016 its previous delegations to the Assessment Manager and 
General Manager City Development of those powers and functions under the Planning 
Development and Infrastructure Act 2016 as included in Attachment 1 (CAP meeting 
26 September 2023, Item no. 8.2.1). 

2. Delegates in exercise of the power contained in Section 100 of the Planning, 
Development and Infrastructure Act 2016 the powers and functions under the Planning, 
Development and Infrastructure Act 2016 and statutory instruments made thereunder 
contained in the proposed Instrument of Delegation as Attachment 1 to this report 
(CAP, 27 August 2024, Item 8.2.5) to the positions identified in the third column of the 
proposed  Instrument of Delegation subject to the conditions and/or limitations, if any, 
specified herein or in the Schedule of Conditions in the proposed Instrument of 
Delegation. 

3. Notes the delegated powers and functions may be exercised individually by each 
delegate in respect of any particular matter where the delegate is required or proposing 
to act in the course of their duties. 

4. Notes that such powers and functions may be further delegated by the Assessment 
Manager in accordance with Section 100(2)(c) of the Planning, Development and 
Infrastructure Act 2016 as the Assessment Manager sees fit, unless otherwise indicated 
herein or in the Schedule of Conditions contained in the proposed Instrument of 
Delegation as included in Attachment 1(CAP, 27 August 2024, Item 8.2.5). 

5. Notes the power in Sections 119(9) and (14) of the Planning, Development and 
Infrastructure Act 2016 and Regulation 7 of the Planning, Development and 
Infrastructure (Fees, Charges and Contributions) Regulations 2019 may be further 
delegated by the General Manager City Development in accordance with Section 
100(2)(c) of the Planning, Development and Infrastructure Act 2016 as the General 
Manager City Development sees fit, unless otherwise indicated in the Schedule of 
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Conditions contained in the proposed Instrument of Delegation as included in 
Attachment 1(CAP, 27 August 2024, Item 8.2.5). 

6. Notes that the delegations be reviewed in September 2025.  
 

ATTACHMENTS 
This document should be read in conjunction with the following attachments: 
1. Salisbury Council Assessment Panel Instrument of Delegation for Adoption  
2. Development Applications Determined by the Assessment Manager under Delegated 

Authority   

1. BACKGROUND 
1.1 The Planning Development and Infrastructure Act 2016 (the Act) assigns the 

Panel as a relevant authority in its own right under the Act. In the exercise of its 
duties, the Panel has delegated to Council staff specific duties or to exercise 
powers on its behalf.  

1.2 Delegations enhance decision making processes and allow nominated matters to 
be resolved efficiently and effectively without the need for the Panel’s 
consideration. The delegations provide for: 

• Duties to assist in the timely processing of applications. 
• Determination of prescribed development applications by Council staff. 

1.3 The Assessment Panel last reviewed its delegations under the Act at the meeting 
on September 2023.    

1.4 This review has been delayed pending updated delegation templates from the 
LGA following legislative amendments, and to align with the term of the new 
Panel. 

2. REPORT 
Relevant Authority 
2.1 The Act provides that an Assessment Panel will be a relevant authority (planning 

and building) in relation to a proposed development that is to be undertaken 
within the area of a council, unless another authority is prescribed by the Act or 
regulations (section 93 of the Act). 

2.2 The Assessment Panel is designated the relevant authority for: 

• Performance assessed development under section 107 of the Act where notice 
of the application must be given under section 107(3) of the Act.  

• Development which involves the assessment of the building rules under 
section 99 of the Act where a building certifier has not been nominated, unless 
the Panel refers building rules matters to Council. The Panel referred all the 
building rules assessment to Council on 24 November 2020.  
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Current Delegations 
2.3 The current delegations to staff include granting power to: 

2.3.1 Perform the various duties and responsibilities for the efficient 
processing of development applications. 

2.3.2 Assess and determine development applications where no representations 
have been made, or are withdrawn, or representors do not wish to be 
heard in support of their representation. 

2.3.3 Assess and determine development applications that are/or may be 
subject deemed consent notice. 

 
Publicly Notified Applications 
2.4 The table below summarises the number of applications notified and assessed by 

the Panel since 2016/17. 
 

  2016/17 2017/18 2018/19 2019/20 
 

2021/22 
 

2022/23 2023/24 

Publicly 
Notified  

48  89 102 89 64 
 

50 34 

CAP  
Assessed 

23 9 19 
 

11 
 

12 
 

17 
 

10 
 

   

2.5 The overall number of notified applications is lower in this last financial year. 
There are a couple of key considerations in this summary, including: 
2.5.1 Tree damaging development applications accounted for some sixty (60) 

of the notified applications under the Development Act in 2018/19 & 
2019/20. Tree damaging activities are not notified under the PDI Act. 

2.5.2 The increase in notified application with the introduction of the PDI Act 
(March 2021) was partly due to the notification process for minor 
domestic buildings (garages, verandahs, etc.) on the property boundary. 
The Ministerial Miscellaneous Technical Enhancement Code Amendment 
that was approved in April 2023, removed this notification process. This 
has correlated with a reduction of the total number of public notified 
development applications since.  

2.6 A more detailed comparative breakdown of planning applications for the 2022/23 
and 2023/24 financial years is summarised in the table below. 

 2022/23 2023/24 

Planning Applications submitted 1,753 1,632 

Planning Applications determined 1,533 1,322 

Notified Applications 50 34 
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Determined planning consents by 
relevant authority 

 CAP 
 Assessment Manager (AM) 
 AM as delegate for Panel 

 
17 
1,425 
27 

 
10 
1,122 
41 

 
2.7 The quarterly reports provided to the Panel identify all the applications 

determined under delegated authority by the Assessment Manager for the Panel. A 
summary of all the applications considered in the previous financial year is 
provided in Attachment 2. The table highlights where representations have been 
made in respect to these development applications, and the representations have 
generally indicated support for the development application. 

2.8 The overall number of development applications considered by the Panel during 
this period (10 development applications) is within the lower range of total 
development applications historically considered by the Panel over a 12-month 
period. It is noted that where representors generally have stronger objections to a 
development application, they will explicitly request to appear before the Panel to 
make a verbal submission to support their objection. 

2.9 The delegations appear to be providing the appropriate balance of the Panel 
assessing more contested development applications and delegating other 
development applications to the Assessment Manager to maintain customer 
service levels within current resourcing. 

2.10 It is recommended that the Panel retain the current delegations and that they be 
reviewed again in 12 months.  
Deemed Approval 

2.11 Section 125 of the PDI Act provides that in the event a relevant authority fails to 
determine an application for planning consent within the time stipulated by 
regulations, the applicant can choose to serve a “deemed consent notice” on the 
relevant authority. Upon service of a deemed consent notice, the application is 
taken to have been granted planning consent. The relevant authority can then: 
2.11.1 Take no action, in which case the development authorisation will remain, 

subject to standard conditions set out in Practice Direction 11;  
2.11.2 Within 10 business days, issue its own planning consent, including with 

its own conditions; or 
2.11.3 Within one month, appeal the deemed consent notice. 

2.12 The LGA has recommended that Panels (should they wish to avoid special 
meetings being convened from time to time), grant power to the Assessment 
Manager to grant planning consent within 10 days for development applications 
which are subject to a deemed consent notice.   

2.13 This is because it is considered that the standard conditions in Practice Direction 
11 may prove inadequate in some circumstances and it has been suggested that the 
enforceability of some conditions may prove difficult down the track. 
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Accordingly, in such situations it is preferable to issue a planning consent subject 
to appropriate conditions for the development.  

2.14 In addition, there may be a circumstance where a decision may be required to 
refuse a development application within the prescribed timeframe, in the event the 
applicant has not agreed to extend the timeframe for the Panel to consider the 
development application. This will avoid the possibility of a deemed consent 
notice being issued. 

2.15 In the event a deemed consent notice has been issued, the delegations provide that 
the Assessment Manager will provide a report to the Panel on the outcome of the 
notice. The Panel may, at this time, consider if it wishes to lodge an application 
with the ERD Court seeking an order to quash the deemed consent notice.  

2.16 In the circumstance where an application to quash a deemed consent notice must 
be lodged before the Panel is able to meet (including a special meeting), the 
power to lodge the application has been delegated to the General Manager City 
Development. This approach was based on legal advice that identified the benefit 
of an additional step (review) in the process that is removed from the Assessment 
Manager. 

2.17 There have been no deemed consent notices issued against the Panel in this 
period. It is recommended the Panel however retain the delegations for 
applications that may be captured by the deemed planning consent clauses of the 
Act. 
Updates to Template as a result of legislative amendments 

2.18 As a consequence of changes to regulations, the following parts of the delegations 
have been updated (shown in tracked changes in Attachment 1). The changes are 
generally considered to be minor in nature. 
2.18.1 Outline Consent (clause 6 deleted and new clause 54 added). This 

reflected that the CAP may be able to comment on an Outline consent, 
where applicable.  

2.18.2 Notice of decision (new clause 32.1) simply relates to giving notice in the 
SA Planning Portal or some other way.  

3. CONCLUSION / PROPOSAL 
3.1 Delegations have served the City of Salisbury well for a number of years, and 

Council has earned a reputation for efficient, timely and considered determination 
of development applications. 

3.2 It is recommended that the Panel retain its current delegations for the efficient and 
effective processing of development applications under the Planning, 
Development and Infrastructure Act 2016. 

3.3 The instrument of delegation is provided in Attachment 1 for the Panel’s 
consideration and adoption.  
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ITEM 8.2.6 

COUNCIL ASSESSMENT PANEL   

DATE 27 August 2024  

HEADING Appeal Matter ERD-23-000053 for a Childcare Centre at 61 
Stanford Road, Salisbury Heights (Development Application 
23002678) 

AUTHOR Brian Ferguson, Development Officer Planning, City Development  
 

SUMMARY This report provides a summary of the recent judgment made in 
relation to Supreme Court decision to dismiss the Panel’s appeal 
against the decision of the ERDC Court for a pre-school at 61 
Stanford Road, Salisbury Heights.    

 

RECOMMENDATION 
That the Council Assessment Panel: 
1. Notes the report. 
2. Provides a copy of this report to Council to consider the current Code policy expression 

and how it aligns with current community expectations for non-residential development 
proposals in residential areas.  

ATTACHMENTS 
This document should be read in conjunction with the following attachments: 
1. Supremene Court Judgment_City of Salisbury Assessment Panel v Development 

Holdings   

1. BACKGROUND 
1.1 The recent judgments made in relation to Development Holdings Pty Ltd V City 

Of Salisbury Assessment Panel & Anor for a pre-school at 61 Stanford Road, 
Salisbury Heights has highlighted changes to the way assessment policy should be 
interpreted when assessing non-residential, particularly community service type 
land uses in residential type zones, in this case the Hills Neighbourhood Zone 
(HNZ). 

1.2 The ERD Court's judgment, delivered on 01 February 2024, found that a pre-
school was an appropriate land use within the HNZ, provided it addressed 
relevant policy relating to residential character and amenity of the selected locality 
while not being unreasonable in impact. The subsequent CAP appeal of this 
judgment was dismissed by the Supreme Court on 12 July 2024, which further 
reinforced this interpretation of relevant policies within the Planning and Design 
Code by the ERD Court. 

1.3 In examining the outcome and implications, it is important to consider the 
findings of the Courts collectively. Viewing these judgments in isolation would 
overlook the nuanced interpretations and the broader implications for future 
developments within the zone. 
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2. DISCUSSION 
2.1 Six grounds of appeal were presented to the Supreme Court. The Court grouped 

these as incident of two overarching objections. 
2.1.1 The assessment of the proposal against the requirements of the Code in 

respect to impact of the proposal against the character and amenity of the 
locality. 

2.1.2 The approach to the proper construction of ‘complement’ in the Code in 
the context of the development complementing existing character, 
amenity and locality. 

2.2 On the land use, the ERD Court noted ‘in light of HNZ PO1.3(b), and HNZ 
PO1.5 which contemplate the expansion of existing pre-schools, none of this 
leads me to find that a pre-school in the HNZ is not an appropriate land use 
generally’. This is notwithstanding the HNZ, unlike the General Neighbourhood 
Zone or Suburban Neighbourhood Zone, not listing a “pre-school” in DPF 
1.1.The fact that the proposed pre-school would be the first non-residential 
development in the locality was acknowledged, but not seen as a fatal to the 
proposal in its own right, stating that ‘pre-schools, and indeed schools and 
places of worship are all land uses that support a residential community and 
within the doctrines of good town planning are exactly the type of non-
residential land uses that should be encouraged to locate within residential 
areas’. The Court noted the lack of explicit exclusion of pre-schools in the HNZ 
suggests that such uses can be considered if they meet the overall objectives of 
the zone.  

2.3 Having found the land use to be appropriate, the Court focused on whether the 
pre-school could be integrated in a manner that respects and complements the 
existing residential character. The consideration had a heavy focus on the siting 
and built form aspects of the proposal such as appropriate architectural style, low 
building heights, fencing, setbacks, and incorporating landscaping to soften the 
visual impact. 

2.4 Understanding character and its relationship with the locality formed a key 
aspect of the judgment. Of note, the judgment provides guidance on “character” 
in this context and, by citing previous case law, identified that it refers to the 
multi-dimensional concept that results from the “synthesis of land use, the 
appearance of buildings and spaces, the intensity of development and the scale 
of operation of such development.” The importance of determining a suitable 
locality during the assessment was considered critical to assessment against the 
relative character of a locality. In this regard, the Supreme Court judgment found 
the ERD Court had not erred in approach, appropriately considering this aspect. 

2.5 The Supreme Court found the ERD Court had adequately considered aspects of 
‘amenity’ including considerations of noise, hours of operation and traffic 
impacts.  In particular, the position of the front car park was deemed acceptable, 
due to the inclusions of landscaping and fencing.  Both the ERD Court and 
Supreme Court accepted amenity is not static, noting that land use changes could 
lead to ‘incremental’ amenity changes to a locality. 
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2.6 As per previous ERD decisions there was debate throughout the process 

regarding the importance of a Designated Performance Feature (DPF) in 
achieving a Performance Outcome (PO).  While a proposal may be in contrast 
with a PO, it may still achieve a DPF and via-versa. This can make the 
assessment task even more problematic. 

2.7 The subjective nature of the PO policy was heavily considered. Key points of 
contention throughout the proceedings were interpretation of specific definitions 
of wording used within the Code, including interpretation of the word 
‘complement’. On the definition of ‘complement’, the Supreme Court found that 
this need not be interpreted as ‘enhance’. It is understandable that this 
interpretation might be onerous on a developer to achieve in a particular locality. 
In justification for this interpretation, the Supreme Court notes that ‘for example, 
the Business Neighbourhood Zone Performance Outcome 1.2 uses the phrase 
“complement and enhance” which is strongly suggestive of two separate 
concepts’.  

2.8 Both the ERD and Supreme Court agreed that ‘complement’ should be 
interpreted as at best being neutral, and not to enhance, and having policy that 
says that a development must do both, highlights the conflict in the Code policy. 

2.9 In terms of character, HNZ PO1.1 requires that non-residential land uses be 
compatible with “a low density residential character,” HNZ PO4.1 requires that 
buildings contribute to “a low rise suburban character,” and HNZ PO3.1 requires 
building footprints to align with the character and pattern of a “low-density 
suburban neighbourhood.” The ERD Court highlighted the problematic generic 
nature of these phrases when considering how to define the specific 
characteristics of the locality. This approach potentially resulted in less emphasis 
on the existing locality, which includes large allotments with significant setbacks 
and a much smaller footprint than what was proposed. The Supreme Court 
upheld this approach, finding no error. 

2.10 Such an approach results in a shift in the way that character is assessed in 
planning assessments, diminishing the importance of locality character 
attributes. This leads to making planning assessment more difficult, particularly 
where a locality is atypical with a generic character. It is also considered more 
likely to lead to an outcome where development is approved that is contrary to 
the intent of the drafters of the Code and community expectations. 

2.11 While there was some guidance on what defined character of a locality, with 
respect to land use and built form, there was less focus on amenity. The ERD 
Court took guidance on assessment of amenity from “Interface between Land 
Uses” DO1 - Development is located and designed to mitigate adverse effects on 
or from neighbouring and proximate land uses. The Court accepted that, 
utilising this guidance, the mitigation measures incorporated through design, 
such as acoustic fencing and hours of operation which met the ”Interface 
between Land Uses” module, satisfied the requirement for the proposal to 
complement the amenity of the neighbourhood. 
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3. CONCLUSION  
3.1 The judgment to approve the childcare centre has reinforced the policy setting that 

supports increased permissibility of non-residential uses within the residential 
types zones. The Supreme Court describe the ‘evident object of the PDI [Act] and 
Code to authorise change to a locality in an incremental fashion to reflect the 
wishes and needs of the community’. The determination has the potential to 
represent a significant shift in what can be expected in the HNZ and other 
neighbourhood-type zones, particularly given the transition from the previous 
Development Plan. 

3.2 The judgments confirm there is little policy guidance in terms of scale and 
intensity for non-residential, particularly community type uses, within the HNZ 
and decreased the relevance of locality attributes in that assessment.  The ERDC 
judgment focused more heavily on the built form outcomes associated with the 
proposal (finding these to be reasonable).  In turn, the Supreme Court supported 
these findings. Both accepted there will be incremental change to a locality 
through development, and provided appropriate mitigation measures are achieved, 
then a development may be permissible.   

3.3 The judgments highlight tensions (and difficulties) in the policy.  The findings are 
likely to facilitate non-residential uses within the HNZ, and, provided potential 
‘interface’ impacts are mitigated (e.g. via landscaping, or acoustic fencing), then 
the finding suggests there need be less consideration for character change, with 
both Courts anticipating incremental change. 

3.4 The Council administration considers that the current Code policy for assessing 
non-residential uses in neighbourhood-type zones is deficient and challenging to 
interpret. The ERD Court has expressed similar concerns too (see. for example, 
the recent decision of Minicozzi (Osmond Terrace) Pty Ltd v The City of 
Norwood, Payneham and St Peters Assessment Panel [2024] SAERDC 18 at 
[147]). 

3.5 Given the current Code policy expression, interpretation and nature of 
representations that have been made on this (and other non-residential 
development proposals) to the Panel, the Panel may wish to highlight this for 
Council’s consideration. A submission could be made to the Commission by the 
Panel or Council. While the Panel should continue to exercise its professional 
judgment and in doing so, rely on relevant case law in undertaking development 
assessment, it is considered that there is greater risk, based on these interpretations 
and the experience of the Panel, that those decisions may not address community 
expectations for non-residential development proposals in residential areas. 
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